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The PETITION of John Puller tenant. in the 
mill of Haughmuir. | 
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of the mill of Haughmuir, with the multures, ſuckens, 


N the year 1737, the late Lark Kinnaird 1 a tack 
I and ſequels thereof, to the petitioner, who has poſſeſſed 


the ſame ever ſince that period; ahd of this leaſe there 
are ſtill ſeveral years to run. The tack does not ſpecify any ' 


particular farms as thirled to the mill, but only ſets to the 
petitioner in general the multures, ſuckens, and ſequels, as 
poſſeſſed by the preceding tenants. 

The petitioner does not deny, that during the ſpace of ten 
years he enjoyed the full poſſeſſion of the whole thirlage, with- 
out the leaſt reaſon of complaint; but alledges, that about 
the year 1747 ſome of the tenants of Errol, who were aſtrict- 
ed to the purſuer's mill, began to abſtract their multures; 
and on that pretence the petitioner, at his own hand, has re- 
tained 20 bolls of meal yearly ever fince the reſpondent ſuc- 
ceeded to the eſtate, which was in the year 1758. 

This put the reſpondent under the neceſlity of ſuing the pe- 
titioner before his own baron-court und having there ob- 
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tained a decreet liquidating the extent of his arrears, he up- 
on that brought an action, and obtained decreet againſt him 
before the ſheriff of Perthſhire, in terms of the decreet of the 
barony. 

Of this decreet the petitioner offered a bill of advocation; 
which came in courſe before Lord Kennet Ordinary; and his 
Lordſhip, after hearing parties procurators at full length, pro- 
nounced an interlocutor, remitting the cauſe ſimpliciter to the 
ſheriff. A repreſentation being preferred upon the part of 


Feb.17. 1767. the petitioner, his Lordſhip, of this date, was pleaſed to pro- 
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nounce the following interlocutor. 

* The Lord Ordinary having again conſidered this repre- 
* ſentation, with the anſwers thereto, remits the cauſe, with 
* theſe inſtructions: 1, That the ſheriff find the defender 
* liable for the value of the undelivered bolls, and at the 
** current prices of the reſpective years for which the undeli- 
vered bolls were payable; and, 2dly, That in place of de- 
* cerning for penalties, he only find the defender liable in 
the expence of proceſs ; and therefore refuſes the deſire of 
the ſaid repreſentation.” _ 

Againſt this interlocutor a reclaiming petition was offered 
on the part of the defender; to which the following anſwers 
are ſubmitted on the part of Lord Kinnaird. | 
The petitioner ſets out with this general principle, That 
tackſmen are intitled to retain part of their tack-duty, ©* on 
the uſe of the thing hired ceaſing; and to enforce this, he 
quotes Lord Stair, book 1. tit. 15. par. 2. The words of 
Lord Stair are, Where the uſe, fruits, and work doth alto- 
** gether ceaſe, without the fault of the conductor, there the 
hire muſt alſo ceaſe; becauſe the one is given as the cauſe 


of the other; and the peril undertaken is not of the being, 


* but of the quantity and value thereof,” Go. 
This general principle the reſpondent will not diſpute, and 
readily agrees with the petitioner, that if Lord Kinnaird had 


pulled down his mill, or if it had even been deſtroyed by ac- 
| cident, 
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cident, he could have had no claim for his rent, unleſs the 
mill was again repaired; as in that caſe the uſe of the thing 
hired would no doubt have ceaſed, agreeable to the example 
given by Lord Stair. But the reſpondent does, with ſubmiſ- 
ſion, apprehend, that this principle does in no ſhape apply to 
the preſent caſe. The late Lord Kinnaird put the petitioner 
in poſſeſſion of the whole thirlage that belonged to the mill, 
which poſſeſſion, by his own acknowledgement, he enjoyed 
for upwards of ten years, If therefore after ſo long a period 
the petitioner allowed any of the tenants to abſtract their 
multures, it was entirely owing to his own negligence; as it 
was his buſineſs, and not his maſter's, to maintain that poſ- 
ſeſſion after he had been ſo long eſtabliſhed in it; and it is 
not pretended, that any perſon whatſoever has obtained a de- 
clarator -of freedom from the thirlage. | 

In caſe, therefore, any of the tenants abſtracted their mul- 
tures, the petitioner ought to have purſued them; and he had 
an eaſy remedy, by applying to the baron- court of Errol, 
which was at hand; and as the whole abſtracters reſided with- 
in that juriſdiction, he might there have purſued them with- 
out any trouble or expence. 

In order to obviate this, the counſel for the petitioner al- 
ledges, that as Mr Crawfurd had bought the tte of Errol, 
it was 1n vain for the petitioner to bring a proceſs. againſt 
the abſtracters, who were his tenants, before that baron- 
court, as the judgement pronounced in ſuch courts are not to 
be looked upon as the judgement of rhe baile himſelf, but of 
his conſtituent. 

Tour Lordſhips however will be informed, oa the eſtate 
of Errol, and Bo mill of Haughmuir, have been for above a 
hundred years in the hands of different proprietors; and 
though many of the tenants that are thirled to the mill of 
Haughmuir have their farms upon the eſtate of Errol, yer 
there has been repeated decreets for abſtractions given againſt 
theſe tenants in the court of the barony: and there is no 
þ reaſon 
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reaſon why the petitioner ſhould not have met with equal 
juſtice now as formerly. But at any rate, ſuppoſing injuſtice 
had been there done him, he had an eaſy remedy, by apply- 
ing to a ſuperior court. h 

Leſt, however, your Lordſhips ſhould be of this opinion, 
the petitioner excuſes himſelf, by alledging, That as Mr Craw- 
furd was a gentleman of a conſiderable eſtate, and of great 
influence in that part of the country, he was intimidated to 
enter into a law-ſuit with him, or any of his tenants. 

This excuſe might have had ſome ſhow of relevancy, had 
the petitioner lived a few centuries ago, in the midſt of ſome 
conſiderable clan in the highlands of Scotland, where it was 
looked upon as certain ruin and deſtruction, to attack or diſ- 
turb any perſon belonging to it; but will have no great 
weight with your Lordſhips, in the preſent ſituation. 

The petitioner however refutes his own argument; for in 
the very next paragraph he alledges, That immediately upon 
the abſtractions happening, he raiſed a proceſs againſt the ab- 
ſtracters before the ſheriff of Perthſhire; but that the late 
Lord Kinnaird refuſed to produce his title. 

This however the reſpondent does abſolutely deny ; nor is 
there the leaſt evidence of any ſuch proceſs ever having been 
brought. It is further extremely improbable, that the late Lord 
Kinnaird would refuſe to produce his title to confirm his own 
Tight, and to afliſt his tenant in recovering what was ſo juſtly 
due to him. And even ſuppoſing he had refuſed it, the peti- 
tioner might eaſily have recovered it by a diligence. Or, as 
he had a poſſeſſory judgement, Lord Kinnaird's ſeiſin would 
have been ſufficient, of which he might have obtained an ex- 
tract at the regiſter, without any trouble or expence. 

The petitioner further alledged, Thar in the year 1756 he 
entered a complaint before the juſtices of peace of the ſhire of 
Perth. To this it was anſwered on the part of the reſpon- 
dent, That ſuch an action was altogether inept, as the juſtice 
of peace court was incompetent to any ſuch action. To this 
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EX 1 
it is replied in the petition, That the juſtice of peace court is 
very competent, as they have a power of judging in a variety 
of caſes; that their juriſdiction certainly may be prorogated; 
and no declinature having been offered 1n. the caſe, they were 
very competent judges. W i 

In this principle, however, the reſpondent muſt beg leave to 
differ from the petitioner, as he does with ſubmiſſion appre- 
hend, that the juriſdiction of the juſtices of peace cannot be 
prorogated to caſes of this nature. e | 

It appears to be a maxim in the law of Scotland, That con- 
ſent alone cannot found a juriſdiction, nor impower a judge to 
determine any cauſe to which he has not a radical juriſdic- 
tion. The inſtitution of the juſtices of peace was originally 
intended to preſerve the peace, and regulate the police of the 
country, and to judge in ſome ſmall caſes, expreſsly. granted 
to them by particular acts of parliament, beyond the preciſe 
bounds of which their limited juriſdiction cannot be. ex- 
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tended. oof ods. {rex 
In judging therefore 1n civil matters, ſuch as the preſent, 
they have no radical juriſdiction; and as ſuch by the law of 
Scotland cannot be prorogated, even by the conſent of par- 
ties, their judgement in the preſent caſe, (ſuppoſing they had 
given one), would have been of itſelf void and null, agree- 
able to your Lordſhips deciſion the 13th of February 1759, 
Barlay againſt Chriſty. 1 
When therefore the whole proceedings ſet forth in the pe- 
tition are examined, it appears, that the petitioner has never 
taken the proper meaſures to bring in theſe abſtracters; and 
that it is by his fault and negligence alone that a poſſeſſory 
judgement is now loſt. Fo - $14] 
The petitioner no ſooner applied to the preſent Lord Kin- 
naird, than he readily concurred with him in bringing a pro- 
ſecution againſt the abſtracters before the ſheriff; and for 
that purpoſe ſent his ſeiſin to inſtruct his right to the mill: 
but as it appeared, that the petitioner had allowed the de- 
B fenders 
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fenders to abſtract for more than ſever years, the ſheriff could 
not give judgement in the action. This however could not be 
imputed to the reſpondent; but was owing entirely to the 
petitioner himſelf, by whoſe fault and negligence the poſſeſ- 
ſory judgement was loſt, and who can never on that account 
make a handle to retain a conſiderable part of his rent. 

The petitioner, in the at place, alledges, That the re- 
ſpondent is precluded from proceeding in this action, as a 
verbal agreement had been entered into betwixt Lord Kin- 
naird's doer and the petitioner's, that as they had determined 
to proſecute the abſtracters before the ſheriff of Perth, it was 
agreed, that the claim for arrears ſhould be delayed till the 
other proceſs was determined. 

The reſpondent does poſitively deny, that any ſuch agree- 
ment was ever made. He readily acknowledges, that upon 
the petitioner's application, he agreed to concur with him in 
an action before the ſheriff; but as the poſſeſſory judgement 
was loſt, the ſheriff diſmiſſed the action as incompetent. 

The reſpondent is now, by the fault and negligence of his 
tenant, put to the expence of raiſing a proceſs of declarator 
againſt the abſtracters before this court; in which a long 
proof has been already led, and a petition on the part of Mr 
Crawfurd of Errol and his fon preſented to your Lordſhips, 
for being allowed to compear for their intereſt in this pro- 
ceſs; and a diligence has been granted them for recovery of 
writings, and the cauſe: remitted to the Lord Ordinary; ſo 
that it is uncertain when this tedious proceſs may be ended. 
As the petitioner has allowed the abſtractions to go on for the 
ſpace of twenty years, it may now be much more difficult 
for the reſpondent to aſcertain his right, than it would have 
been had his tenant attended to his maſter's intereſt, and ta- 
ken the proper meaſures for proſecuting the abſtracters in 
due time. So that the petitioner has no very favourable plea 
in inſiſting, that this proceſs ſhould: be delayed till the action 
of declarator ſhall be determined, when it was by his fault 

alone 


EF 1 
alone that the reſpondent has been put to the trouble and ex- 
pence of raiſing ſuch an action. 

The reſpondent does, however, with ſubwillion, appre- 
hend, that at any rate there is no neceſſity for fiſting this 
proceſs till the other ſhall be determined. 

The mill was ſet to the petitioner, with the multures, fac- 
kens, and ſequels, in general; and the tack does not ſpecify 
any particular farms that are thirled to the mill: ſo that if 
the defenders ſhould prevail, and obtain a declarator of free- 
dom, their coming to the mill formerly muſt be underſtood 
to be entirely voluntary, and not from any ſervitude of thir- 
lage; and cannot therefore ſubject the reſpondent to any de- 
falcation of his rent. As he only ſet the mill with the thir- 
lage in general, he cannot be bound to warrant fach lands 
as ate not thirled; becauſe the tenants, of their own accord, 
have been in uſe to frequent that mill. And the deciſion, 
28th June 1751, Ruſſel againſt Harrowers, referred to in che. | 
petition, does not apply to the preſent queſtion. 5 
In that cafe, Lord Burleigh, in che year 1697, granted 
charter of the mill of Milnathort, with che multures of the 
barony of Burleigh and Shanwell, to William and Andrew 
Harrowers ; who, upon that charter, purſued Andrew Horn 
of Shanwell in a proceſs of dectarator of thirlage; Horn de- 
fended himſelf upon a charter of his lands, tenendas cum molen- 
dinis, mulluris, &c. granted him by Burleigh” s authors in 
the year 1540; Harrowers being purſued by the factor of 
Burleigh, brought a ſuſpenſion of the fo ratios of the ſub- 
jects evicted; and the —— found the ſuſpender intitled to 
an abatement of the feu- duty in proportion to the ſwajeds e- 
victed from them. 

This caſe, however, the pa apprehends. does in 
no ſhape apply to the preſent. In the deciſion referred to, 
Lord Burleigh or his authors granted the ſame ſubject to two 
diſtinct perſons in two ſeparate deeds; and was therefore 
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bound in warrandice, and found liable to the perſon from 
whom the ſubject was evicted. | 

Lord Kinnaird, in the preſent caſe, granted nothing but a 
tack of the mill, with the multures of the lands that were 
thirled thereto, and can therefore be bound in nothing fur- 
ther; and ſhould the defenders prevail in the action of de- 
clarator, it will thereby appear, that they never have been 
thirled to the mill; and as they have come of their own ac- 
cord, their leaving it cannot be ſaid to be an eviction of the 
thirlage. 
And further, whatever may be the event of the proceſs o 
declarator, it can have no influence upon the petitioner's 
claim to retain a conſiderable part of his rents for many years 
paſt. He was duly put into poſſeſſion, and had it for above 
ſeven years; ſo it was his own fault that he did not continue 
it. No legal eviction has yet happened of any part of the 
thirl; and if he had done his duty, probably no ſuch evic- 
tion would ever have been attempted. Ir 1s evidently much 
more difficult to eſtabliſh a thirlage after the perſons thirled 
have been allowed to abſtract for above twenty years, than it 
was to maintain the poſſeſſion which had ſubſiſted paſt me- 
mory of man: and at any rate, any eviction can only intitle 
him to a claim of deduction of part of his reat falling due af- 
ter ſuch eviction happens; but cannot intitle him to retain a- 
ny part of his bygone rents, for which alone the preſent pro- 
ceſs proceeds, 


In reſpect whereof, Oc. 
WILLIAM OLIVER. 


